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CURRENT TOPICS 


Sir Bertrand Watson 

It is only a fortnight ago that we referred in these columns 
to the impending retirement of Sik BERTRAND WATSON, the 
Chief Metropolitan Magistrate, and his tragically sudden death 
this week is lamented by all who knew him. On the morning 
of his death he had sat as usual at Bow Street, where he had 
been Chief Magistrate since 1941 when he succeeded the late 
Sir Robert Dummett. 


Marriage Guidance and Divorce Law Reform 


Most deceiit people have long ago come to the conclusion, 
viewing the growing number of broken marriages, that 
something ought to be done about it. The Denning Com- 
mittee made a proposal that marriage guidance councils and 
similar organisations, concerned with the maintenance rather 
than the dissolution of marriages, should be helped with 
State aid. So far nothing has been done. A number of 
eminent writers and publicists, including such persons as 
Mr. J. MippLETON Murry, Mr. OLAF STAPLEDON, Mr. J. F. 
HorraBIN and Mr. LEONARD Woo Lr, have signed a strongly 
worded letter to The Times of 10th February drawing 
attention to the suggestion of the Denning Committee that 
consideration should be given to divorce by either party 
after seven years’ separation. They pointed out that in 1946 
some 25,000 magistrates’ separation or maintenance orders 
were made, and there were also an unknown but large number 
of separations by private deed or agreement or where parties 
had just drifted apart. They urged that this led to illicit 
unions and suggested an early extension of the grounds of 
divorce so as to include three years’ separation. This plea 
is no doubt justified, and if adopted would probably remedy 
much unhappiness, but far more urgent and pressing than 
the need for dealing with marriages already broken by 
Separation is the need for the fostering and maintenance of 
Marriages that are not irretrievably spoilt. If in these 
crowded times any question of priority arises, then the claims 
of marriage guidance must come a long way_in front of 
divorce law reform. 


The Burden of Purchase Tax 


SoLicitors have so far borne with little complaint the 
substantial addition to their office expenses resulting from 
the application of purchase tax to professional stationery, 
although many have felt that the inclusion of such essential 
Tequirements in what was primarily a luxury tax was 
mappropriate. The increase in the rate of tax last November 
added materially to the burden. We understand that, in 
view of the Chancellor of the Exchequer’s promise to review 
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the incidence of the tax before the April Budget, representa- 
tions have been made to him by The Law Society for its 
removal, and we are sure the profession will be unanimous in 
hoping that they will be successful. 


Solicitors and Estate Agents 


A CORRESPONDENT, apparently an estate agent, writing to 
the Estates Gazette (7th February), complains that, having 
found a purchaser for some property, and having arranged 
mortgage facilities through a building society, he was 
subsequently informed by the purchaser’s solicitor that the 
mortgage would not be required as the solicitor was making 
arrangements with another society. He describes the 
solicitor as “‘ doing auctioneers’ and estate agents’ work.” 
Why the negotiation of a mortgage should be thought to 
be the exclusive prerogative of the estate agent is not disclosed, 
but, quite apart from the merits of the case, many solicitors 
find such a course of action forced upon them. Some building 
societies are not as co-operative as they might be in accepting 
solicitors’ undertakings for delivery up of deeds, or in 
employment of local solicitors to attend completions, and a 
solicitor who has a clear working arrangement with one 
society on these matters will often find it virtually impossible 
to deal with another without exposing his client to additional 
costs and disbursements. Criticism of the solicitor’s .action 
in the case in question might well be withheld until the full 
facts are known. 


Provincial Solicitors and The Law Society 


THE suggestion in our issue of 7th February (p. 87, ante) 
that salaried solicitors be admitted as associate members of 
The Law Society at a reduced subscription has evoked an 
interesting proposal from a correspondent who is himself 
a salaried solicitor in the provinces. In his letter, which 
appears elsewhere in this issue, he points out that most pro- 
vincial solicitors are members of their local Law Societies, 
and thus have access to a law library and the opportunity 
for expanding professional contacts, and he suggests that 
membership of a provincial Law Society should tpso facto 
carry with it associate membership of The Law Society 
without payment of any additional subscription. This 
proposal, which goes considerably beyond that put forward 
by this journal, raises many far-reaching questions. It is 
not, it would seem, intended to be confined to salaried solicitors, 
but would extend to all members of the provincial Law 
Societies. Its adoption would presumably involve the alloca- 
tion to The Law Society from the funds of the provincial 
societies of a block membership subscription on a capitation 
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basis, a step which in itself might raise acutely the problem 
of how far the independent status of the latter could or ought 
to be preserved. Such a system would, we think, inevitably 
lead to a demand for closer integration in the purposes and 
policies of the provincial societies on the one hand, The Law 
Society on the other. These and other similar questions 
might well fall within the terms of reference of The Law 
Society’s Constitution Committee, whose secretary, Mr. T. G. 
LunD, in a letter on another page, now invites solicitors to 
submit observations to the Committee. Meanwhile, what do 
the provincial solicitors think ? 


The Magistrates’ Courts 


ALL who are interested in our magistrates’ courts respect 
the voice of Mr. LEo Pace, author of “Justice of the 
Peace” and “‘ Crime and the Community,” and Secretary of 
Commissions for over four years during the war in the Lord 
Chancellor’s office. His evidence is among the most valuable 
that has been submitted to the Royal Commission on Justices 
of the Peace. It is also among the most positive and 
constructive. His Majesty’s Stationery Office has just 
published Appendix 3 to the Minutes of Evidence taken 
before the Commission, in which his evidence, inter alia, 
is given verbatim. In the course of visiting courts in order to 
get material to write ‘‘ Justice of the Peace” in 1935, he 
concluded that there was far too large a proportion of very 
old, of deaf, and of obviously ignorant and inefficient justices. 
His first impression on examining lists of persons submitted 
for appointment as justices was that the candidates were on 
the whole older than was desirable, and that the majority 
were selected as a reward or recognition for some other form 
of public service. It was rare, said Mr. Page, to find anyone 
wholly without political connection recommended for his 
personal suitability or for some form of social work. He 
did not think that the phrase “ the evil of political nomina- 
tions’’ was too strong. He commended juvenile court 
magistrates as the best and most efficient, and approved of 
the method of their appointment, after inlerview by the Home 
Office, without the least regard to politics. Mr. Page held 
that a scheme of training should be introduced, that no 
scheme was worth while which was not compulsory, and that 
it should include visits to courts, prisons and institutions. 
Finally, he expressed the view that neither wages nor expenses 
should be allowed to justices. 


Justices and Politics 


THE main political parties have contributed their respective 
evidence to the Royal Commission on Justices of the Peace. 
Their memoranda are included, appropriately enough, in the 
appendix to the Minutes of Evidence which contains 
Mr. LEo PaGe’s decided expression of opinion that political 
views should be ignored in appointing justices. The Labour 
Party, who submitted their memorandum jointly with the 
Trades Union Congress, held that it was plainly impossible to 
disregard political affiliations in making appointments, 
but they went further. Contrasted with Mr. Page’s view 
that political appointments have a bad effect was the Labour 
Party’s statement that “ people who have had experience 
of public life and have given their services to the community 
have given some indication in the public eye of their fitness 
for the duties of a magistrate.” The Labour Party were also 
in favour of evening courts and payment of expenses to avoid 
loss of wages. The Conservative Party did not consider 
that political views should be regarded as the chief factor in 
the appointment of justices. They suggested that advisory 
committees should be encouraged to approach other bodies, 
as well as political organisations, for suggestions, e.g., British 
Legion, Church of England, Federation of Women’s Institutes, 
Masonic Order, etc. They were in favour of benches sitting 
with legally qualified chairmen in the densely populated 
areas, and of a later regrouping of courts in circuits. The 
Liberal Party wished to see the replacement of the advisory 
committees by ad hoc committees of important people in the 
counties. A member of an advisory committee who changed 
his political allegiance should be asked to resign, according to 
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the Liberal Party. There is obviously a wide cleavage of 
opinion on the subject of politics and the bench, and it wil] 
be interesting to see how the Royal Commission deals with it. 


Cafes and Crime 


One of the steps which might well be taken in order to di 
crime out by the roots is that suggested by Mr. Eric Neve, 
K.C., Chairman of the Middlesex Sessions, in a statement 
which he made on 9th February, after sentencing at Middlesex 
Sessions a number of frequenters of a café in North-West 
London for robbery and receiving stolen property. He 
said: ‘‘ This court intends to make representations to the 
county council that in their next General Powers Bill a 
clause may be inserted whereby the law can control these 
cafés. We are tired of hearing of crimes which bubble up 
from these little sinks of iniquity and we hope that something 
will be done to control them by legislation.”’ This is a sensible 
proposal, for it would not necessitate any serious increase in 
statutory powers at the expense of the rights of the individual, 
the London County Council already possessing wide powers 
of supervision of certain classes of premises. At present the 
food authorities are the only authorities concerned with the 
commencement of café business, but registration, at least in 
certain areas of big cities, would ensure that only persons of 
suitable antecedents and character should conduct these 
establishments. In these days of grave temptation to young 
people to stray into crime some licensing requirements analo- 
gous to those applicable to public-houses would be a valuable 
contribution to a reduction in crime and to the moral health 
of the younger generation. 


Recent Decisions 


In a case in the Court of Appeal (Scott, BUCKNILL and 
SOMERVELL, L.JJ.),on 6th February (The Times, 7th February), 
it was held that a driver of a vehicle was liable for the damages 
resulting from a breach of statutory duty in contravening 
the Pedestrian Crossing Regulations if it was proved that the 
accident would not have happened if the driver had 
complied with the regulations, although the point at which 
the vehicle collided with the pedestrian was just off the 
crossing. The failure to comply with the regulation consisted 
in a failure to slow down when a pedestrian was on the 
crossing. 


In Hydev. Hyde, on 6th February (The Times, 10th February), 
BARNARD, J., held that where, after a wife petitioner in a 
divorce suit had obtained a decree nisi, a registrar made an 
order that £1,200 a year less tax should be secured on securities 
to be agreed and settled on the petitioner, and the respondent 
died after agreement as to the securities but before execution 
of the deed, by the joint effect of the order and the subsequent 
agreement the petitioner acquired a charge on specific assets 
of the respondent. As by s. 43 of the Judicature Act, 1925, 
the Divorce Court could make any order that the Chancery 
Division could make relative to such matters, common sense 
seemed to dictate that the court should make effective its 
own orders, and the respondent’s executors would be directed 
to execute the necessary deed or deeds to give effect to the 
order coupled with the subsequent agreement as to the 
securities. 


In Raleigh Cycle Co., Ltd. v. H. Miller & Co., Ltd., on 
13th February (The Times, 14th February), the House of 
Lords (LoRD THANKERTON, LORD MorRTON OF HENRYTON 
and Lorp MAcDeErmottT, LorD SIMONDs and LorD NORMAND 
dissenting) allowed an appeal against a unanimous decision 
of the Court of Appeal that a patent was invalid because 
the complete specification contained a promise or promises 
which was or were not fulfilled. Reading the specification as 
a whole, and bearing in mind the persons to whom it was 
addressed, there could not be found in it, their lordships held, 
any promise which was not fulfilled. Claim 5, however, 
was valid, and had been infringed, and the case was remitted 
to the Chancery Division to determine what, if any, relief 
should be granted to the appellants in accordance with 
s. 32a of the Patents and Designs Acts, 1907-1946. 














February 21, 1948 





MopERN road-safety publicity teaches, for reasons which 
are surely unexceptionable, that [the responsibility for 
avoiding traffic accidents lies equally with all road users, 

estrians as well as others. Yet there are several respects, 
apart altogether from the fact that he is more easily hurt 
than, say, a motorist, in which the case of the pedestrian 
differs from that of the driver or cyclist. It is generally 
agreed, for instance, that he is not bound by any “ rule of the 
road.” A prudent man generally walks on the right where 
there is no footpath, but though this practice has the sanction 
of the Highway Code, there appears to be no judicially 
recognised obligation such as obtains in the case of vehicular 
traffic (see Chaplin v. Hawes (1828), 3 C. & P. 554). On the 
other hand, it was said by Patteson, J., in Cotterill v. Starkey 
(1839), 8 C. & P. 691, that a foot passenger who is injured by 
a vehicle when crossing a road cannot rely, as a particular 
item of negligence in the driver, on the fact that the vehicle 
was not at the time on its proper side. 


Cases have, of course, occurred in which pedestrians have 
been held responsible for traffic accidents, and have had to 
pay damages for their negligence. An example is reported 
at 97 L.J. News. 278. The greater manoeuvrability of a 
pedestrian may be a dangerous feature for drivers and cyclists. 
He certainly owes a duty of care towards other road users, 
and he normally carries no audible warning of his approach 
by which the onus may be shifted (so one might deduce from 
the behaviour of some drivers) to the party approached. A 
negligent walker, however, figures chiefly in the reports as a 
plaintiff against whom contributory negligence is alleged, 
and the question then becomes one of carelessness or “‘ fault ’’ 
rather than breach of duty in the strict sense. 


Some remarks of the Court of Appeal in the recent case of 
Almeroth v. Chivers (1948), 92 So. J. 71, seem to indicate a 
further distinction between the foot passenger and the 
driver. The plaintiff in that case was a pedlar who, while 
serving customers from his street barrow, had occasion to 
cross the road. In mounting the kerb he tripped over a 
small pile of slates, part of the debris from bomb-damaged 
houses, which was in the gutter, admittedly on the responsi- 
bility of the defendants. The Court of Appeal found no 
evidence which justified them in assuming that it was 
necessary for the slates to be where they were and, reversing 
the county court judge, held that the plaintiff was entitled 
to recover damages from the defendants, both in nuisance and 
in negligence, in respect of the injuries he suffered. In the 
course of his judgment, Somervell, L.J., approved a statement 
of the county court judge to the effect that a man walking 
along the pavement is not bound to keep his eyes on the 
ground to see whether or not there is an obstacle in his path, 
and proceeded: “‘ We think the same applies where a man 
ls crossing a road on which there is no traffic and takes a step 
at the end to get on the kerb. He may, as in this case, be 
talking to someone, and we do not think he fails to take 
reasonable care if he does not constantly look down to his 
feet... The small pile of slates did not overtop the kerb 
and, as it seems to us, might easily not be noticed by a 
reasonably careful person crossing the road as the plaintiff 
did.” It is true that such cases always depend on their 
particular facts, and that the remarks of Somervell, L.J., 
are expressly limited to a situation where there is no other 
traffic on the road. But are there any circumstances in 
which a motorist in daylight could be excused for not noticing 
an obstruction in his path while he was talking to someone ? 


The principal chapter in the walker’s charter deals with his 
relation to other traffic when he is crossing the street. Recent 
proposals to extend the use of pedestrian crossings (The Times, 
10th December, 1947) speak for the success of Mr. Hore- 
Belisha’s experiment of fourteen years ago. The regulations 
prescribing the use of crossings have several times been 
considered by the courts, and have given rise to problems 
which have on more than one occasion found the Court of 
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Appeal divided. It may fairly be said that the judges have 
endeavoured to construe the regulations so as to give 
pedestrians ‘‘real protection, but with the minimum of 
inconvenience to motor traffic,’ to adopt words of Scott, L.J., 
used in a slightly different connection (Sparks v. Edward 
Ash, Ltd. [1943] K.B. 223). In Sparks’ case the court was 
considering an accident which occurred in the war-time 
“black out,” and although it was observed that the regula- 
tions assume conditions of complete visibility and that even 
in peace-time fog may cause considerable difficulties in their 
application, the court refused to hold them invalid for 
unreasonableness on that ground. ‘“ The essential object 
of the set of regulations,” says Scott, L.J., in a passage which 
does not appear to be affected by his dissent on the main 
point of the court’s decision, ‘‘ was to induce pedestrians to 
desist from the practice of crossing, anywhere and anyhow, 
streets which carry much traffic, to the danger of themselves 
and the inconvenience of the traffic, and the inducement was 
the provision of sufficient privileged crossings where the 
pedestrian would have the right of way and be officially 
authorised, and, indeed, invited, to cross without fear of being 
run over, and free from the burden of anxiety and care 
involved in having to depend on being perpetually on the 
look-out for approaching traffic if he wanted to avoid sudden 
death. This must mean a statutory lightening of his duty 
of care.”’ 

In the case of uncontrolled crossings, the regulations 
oblige a driver in approaching the crossing, unless he can see 
that there is no foot passenger thereon, to proceed at such a 
speed as to be able, if necessary, to stop before reaching the 
crossing ; and to allow free and uninterrupted passage to 
any foot passenger who is on the carriageway at such crossing. 
Such a foot passenger has precedence over all vehicular 
traffic at such crossing. Nevertheless, a plea of contributory 
negligence is open to the defendant, whether the plaintiff 
sues for breach of the statutory duty imposed by the regula- 
tion or merely relies, in an action for damages for negligence, 
on the breach of the regulation as showing negligence. Bailey 
v. Geddes [1938] 1 K.B. 156 has now been explained as laying 
down no rule of law in a contrary sense. In the present state 
of the law such a plea, if proved, would lead to a proportionate 
award of damages. Moreover, the regulations do not avail 
a pedestrian who is about to step on to a crossing so as to 
entitle him to step from the pavement in front of a vehicle 
which is proceeding at a reasonable speed though not ex 
hypothesi at such a speed that it can stop before reaching 
the crossing (Chisholm v. L.P.T.B. [1939] 1 K.B. 426). A 
crossing interrupted by a refuge was held by the Court of 
Appeal in Wilkinson v. Chetham-Strode [1940] 2 K.B. 310, 
to be two crossings within the meaning of the regulations, and 
accordingly a pedestrian who had crossed from one side of the 
street to the refuge was not then om the crossing, and when 
he stepped out on to the second half of the carriageway he 
brought himself within the Chisholm decision. 

The driver’s duty at a crossing controlled by police or by 
traffic lights is less onerous than at an uncontrolled crossing. 
He is bound to allow free passage only to those foot passengers 
who have started to go over the crossing before he receives 
a signal that he may proceed over the crossing. His duty 
in approaching the crossing is, however, the same for both 
types of crossing. The latest reported decision on the 
regulations is Upson v. L.P.T.B. [1947] K.B. 930 (but sce 
ante, p. 102, for a further decision as yet unreported), which 
deals with a controlled crossing, but the facts of the case 
were rendered special by the presence on the crossing in 
question of a stationary taxi-cab which obscured the driver's 
vision so that he could not see in time that the plaintiff was 
on the crossing. In other words, he could not “ see that 
there was no foot passenger thereon,” and a majority of the 
Court of Appeal held that he ought therefore to have proceeded 
at a speed which would have enabled him to stop before 
reaching the crossing. Le eS 





Sa 0 as aie 







































































THE SOLICITORS’ 


JOURNAL February 21, 1948 


BAXTER v. BAXTER 


THAT the recent decision of the House of Lords in Baxter v. 
Baxter (1947), 92 Sor. J. 25, has given rise to a strong 
expression of public opinion is beyond doubt. The consider- 
able correspondence in The Times that followed the publication 
of the decision has been carried on by churchmen, scholars, 
lawyers and laymen alike and, though few of the correspon- 
dents go so far as to attack the very lucid reasoning of the 
Lord Chancellor in his speech, nevertheless a considerable 
body of opinion is clearly opposed to the result that has been 
arrived at. As one would expect from so varied a cross- 
section of opinion, the reasons given are themselves legion, 
varying from a fear for the declining birth rate and the 
consequential social problems to the correct interpretation 
of a comma in the marriage service as laid down in the book 
of Common Prayer. Whatever the reasons, it is clear that a 
substantial proportion of public opinion is opposed to the 
state of affairs that has arisen as a result of the decision and 
it seems that the House of Lords, traditionally inclined to 
lag somewhat behind public opinion in its interpretation of 
the law, has on this occasion perhaps gone ahead of the 
general public and reached a conclusion which even twentieth 
century public opinion on matrimonial affairs, fast moving as 
it is, is not yet ready to accept. Be that as it may, the 
decision has been made and a recent statement in the House 
of Commons by the Attorney-General shows that there is no 
intention on the part of the Government to introduce 
legislation to alter the effect of the decision for the present at 
any rate. 

That being so, we must consider what is the effect on the 
law of this decision and in so doing it is no part of the present 
writer’s duty to discuss the moral or social aspects of the 
matter, interesting and indeed exceedingly important as they 
are. 

The facts of the case were shortly that in 1934 the parties 
were married and lived together from that date until the 
husband left the wife in 1944. The husband gave evidence 
that the wife would not allow him to have sexual intercourse 
unless he used a contraceptive sheath, with the result that the 
conception of children would be prevented. On these facts 
the husband petitioned under the Matrimonial Causes Act, 
1937, for a decree of nullity. Section 7 (1) of that Act reads 
as follows :— 

‘In addition to any other grounds on which a marriage 
is by law void or voidable a marriage shall be voidable on 
the ground (a) that the marriage has not been consummated 
owing to the wilful refusal of the respondent to consummate 
the marriage.” 

Irom the wording of this subsection it is quite clear that in 
order to obtain a decree the petitioner must prove two 
things : 

(1) That the marriage has not been consummated. 


(2) That such non-consummation was caused by the 
wilful refusal of the respondent to consummate the 
marriage. 

The Court of Appeal had previously held, following Cowen 
v. Cowen {1946} P. 46, that the marriage had not been 
consummated, but that the petitioner had failed to prove the 
second of the points referred to above, on the ground that he 
had acquiesced in the respondent’s action. The House of 
Lords, however, decided in exactly the opposite sense :— 

(1) That by having intercourse with the wife on her 
terms as to the use of contraceptives the husband could not 
be held to have acquiesced in her action if he could show, 
as he did in this case, that he had made every possible 
effort over a period of ten years to persuade her to change 
her attitude. 

(2) That the husband failed, however, in this case 
because the marriage had, in the opinion of their lordships, 
been consummated. 


In other words, the House of Lords found for the husband 
on the point on which he had lost in the lower courts, but 
overruled the point on which he had previously succeeded, 
In coming to this conclusion the court decided that the 
procreation of children is not the principal end of marriage 
and also that it is possible for a marriage to be consummated 
although no children are procreated. The arguments by 
which the court came to these conclusions are very clearly 
laid out by the Lord Chancellor in his speech and rest on two 
main grounds. First, that prior to the Act of 1937 the courts 
had considered that a marriage could be consummated 
without the procreation of children and that the true meaning 
of the word “ consummation ’’ was ordinary and complete 
intercourse, whether or not that resulted in the procreation 
of children. For this limb of the argument an abundance of 
authority was cited and is perhaps best summed up in a 
quotation from Lord Stair’s “ Institutions,” 1832, 1, tit. 4, 
para. 6, which the Lord Chancellor adopted :— 


“So then it is not the consent to the marriage, as it 
relateth to the procreation of children, that is requisite ; 
for it may consist though the woman may be far beyond 
that date; but it is the consent, whereby ariseth that 
conjugal society, which may have the conjunction of bodies 
as well as of minds; as the general end of the constitution 
of marriage is the solace and satisfaction of man . . .” 


Second, the well-known wording of the marriage service in 
the Prayer Book, which may at first sight appear to carry an 
opposite meaning, was considered by the Lord Chancellor 
and he interpreted it to mean not that the procreation of 
children was the principal end of marriage, but “ that the 
children, if there be any, should be born into a family, as 
that word is understood in Christendom generally, and in the 
case of a marriage between spouses of a particular faith that 
they should be brought up and nurtured in that faith.” 


So much for the reasoning that led to the decision. What 
are the effects of this decision and how does the law stand 
now? It would seem that the position now is that where 
two people marry and then one of the spouses, after the 
marriage, resolutely refuses to have a child in circumstances 
such as those in Baxter's case, then the other party to the 
marriage has no remedy under s. 7 (1) of the Act of 1937. 
Has he any other remedy ? The Lord Chancellor at the end 
of his speech uses these words: “the proper occasion for 
considering the subjects raised by this appeal is when the 
sexual life of the spouses, and the responsibility of either or 
both for a childless home, form the background to some other 
claim for relief.’”’ The important word in that sentence is 
‘ background,” for it is to be presumed that he is considering 
the possibility of a petition on the grounds of cruelty or 
constructive desertion, and there can be little doubt that 
on the law as it stands at the present facts such as those in 
the case in question would not by themselves constitute 
cruelty or be sufficient to sustain a petition based on 
constructive desertion. No doubt where there are other 
facts which show cruelty or constructive desertion then a 
background of facts such as were shown te exist in this case 
would help to tip the balance in the mind of a judge 
considering the matter. But that does not alter the fact 
that on those facts alone there is no remedy. 


As more than one distinguished writer to The Times pointed 
out, this state of affairs appears to give legality to what 
should be regarded as a breach of good faith, for if the parties 
expressly agree before the marriage that they are to have 
children and they marry on that understanding then if one 
party wantonly refuses to carry out the bargain and insists 
on the use of contraceptives, the other party has no remedy 


at all. To follow up this argument would, however, lead the 
writer into realms which, as has already been pointed out, 
are no part of the present article. P.W.M 
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In the vast majority of cases, juveniles who appear before 
a court require special treatment not applicable to adults, 
and for this reason both the Guardianship of Infants Act, 
1925, and the Children and Young Persons Act, 1933, have 
specifically provided that the court shall have regard to the 
welfare of the juvenile. 

In this article, except where otherwise mentioned, references 
to sections of an Act of Parliament are to the Children and 
Young Persons Act, 1933, and children and young persons 
are collectively referred to as ‘‘ juveniles.” 

By s. 107 a “ child” is a person under the age of fourteen 
and a “‘ young person” is a person of fourteen to sixteen 
years of age, inclusive. 

Juvenile courts are constituted of justices specially qualified 
for the purpose (s. 45 and Sched. II); all charges against 
juveniles, except in certain cases set out in s. 46 where an 
adult is also concerned, are assigned to the juvenile court, 
which has power to try all such offences, whether they be 
summary or indictable in the case of an adult, except murder. 
A young person, however, can claim trial by a jury in respect 
of any indictable offence, or any summary offence (other than 
an assault) for which the court could in the case of an adult 
award imprisonment for more than three months (Summary 
Jurisdiction Act, 1879, ss. 11 and 17). This right to claim 
trial by jury does not apply to a child. 

The words “ conviction ’”’ and “ sentence” are not to be 
used as regards juveniles, having been superseded by the 
expressions “finding of guilt’ and ‘‘ order made upon a 
finding of guilt ”’ (s. 59). 

Apart from its jurisdiction to deal with juvenile offenders, 
the juvenile court has power to deal with a variety of matters 
relating to juveniles, including such matters as ‘‘ care or 
protection ’’ cases and adoptions. 

Although proceedings in a juvenile court are usually 
conducted with a considerable degree of informality, the 
ordinary rules of evidence apply. Until, therefore, the 
allegations made in respect of the juvenile are proved, the 
procedure follows very closely that adopted in the adult 
court, except that simplicity and informality should be 
observed as far as possible ; in particular, the greatest care 
should be taken to ensure that the juvenile fully understands 
the allegations against him, which should be explained to 
him in simple and non-technical language. 

The court is held im camera, though the Press is entitled 
to be present (s. 47), and the parent or guardian of any 
juvenile brought before the court must normally attend (s. 34) ; 
such parent or guardian has the right to conduct the case on 
behalf of the juvenile, except where the latter is legally 
represented ; and if no parent or guardian is in fact present, 
the court may allow any relative or other responsible person 
to act in his place. 

Once it is established that the juvenile is guilty, or in 
need of care or protection, or beyond control, as the case 
may be, the court is required, except when the offence is of 
a trivial nature, to obtain such information as to his general 
conduct, home surroundings, school record and medical 
history as may enable it to deal with the case in his best 
interests. For this purpose inquiries are made by the local 
authority and the probation officer, and in practice a remand 
is almost invariably required in order to enable this to be 
done. The period of the remand may be extended, in the 
ahsence of the juvenile, up to a maximum of twefity-one days 
(s. 54), after which he may again be further remanded from 
time to time if necessary. 

During the remand the juvenile may either be released on 
bail or committed to custody at a remand home; a young 
person may be committed to prison only if the court certifies 
him to be unruly or depraved (s. 33); a child cannot be 
committed to prison. 

_ When the required information has been obtained, the 
juvenile may be dealt with finally by any juvenile court 
acting for the same petty sessional division or place as that 
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which found him guilty, even though such court may be 
composed of different justices (s. 48) ; alternatively, the case 
may be remitted to a juvenile court acting for the place where 
the juvenile resides, and that court may then deal with 
him (s. 56). 

The local authority and probation officer may submit the 
results of their inquiries in the form of written reports, and 
the court may also receive a written medical report as to the 
health and medical history of the juvenile. These reports 
need not be read aloud, but the substance of such material 
parts as relate to his character and conduct must be explained 
to the juvenile as well as to his parent or guardian, if present ; 
the latter must also be informed of any material information 
contained in the reports relating to his health or home 
surroundings (rr. 11 and 21 of the Summary Jurisdiction 
(Children and Young Persons) Rules, 1933). 

If the court finds the juvenile guilty of an offence punishable 
in the case of an adult with imprisonment (s. 57) or if he is 
found to be in need of care or protection (ss. 61 and 62) or 
beyond control (s. 64), the court may order him to be sent to 
an approved school. The court has no power to limit the 
duration of an approved school order, which will be operative 
in the case of a child for three years or until he attains the 
age of fifteen, whichever is the longer period, or in the case 
of a young person for three years or until he attains the age 
of eighteen, whichever is the shorter period (s. 71). The 
school is selected by the Home Office, though the justices 
may make recommendations. Although the order is operative 
for the period stated above, it by no means follows that the 
juvenile will be detained at the school during the whole of 
that period; the actual length of his detention there will 
depend upon his conduct and _ response to training, 
and if he is satisfactory he may well be licensed at a much 
earlier date. 

There are a number of ‘“‘ short-term schools ”’ where juveniles 
are not detained for more than twelve months ; a juvenile 
who is expected to respond satisfactorily and quickly is 
frequently sent to one of these schools with a view to being 
licensed after some six months; if, however, his behaviour 
and response are not satisfactory, he will be transferred later 
to a long-term school. 

A juvenile who escapes or absents himself from an approved 
school may be arrested without warrant and brought before 
a court of summary jurisdiction, who may extend his period 
of detention by any period up to six months,’ or if he is sixteen 
or more may send him to Borstal for two years (s. 82). 

In any case in which the court has power to send a juvenile 
to an approved school, it may instead commit him to the care 
of a fit person who is willing to undertake the care of him 
(s. 57) and may also make a probation order. Thé local 
authority-is a “ fit person ’’ (s. 76) and a juvenile committed 
to the care of the local authority is, in practice, very frequently 
boarded out to foster-parents. A fit person order remains in 
force until the juvenile is eighteen years old (s. 75), but can 
be revoked or varied in the meanwhile (s. 84). 

The parents or step-parents of any juvenile who is the 
subject of an approved school order or a fit person order, and 
any person cohabiting with the mother of the juvenile, may 
be ordered to contribute towards his maintenance or benefit 
(s. 86) ; the maximum amount of such contribution order is 
23s. per week where the juvenile is committed to an approved 
school, and 13s. where he is committed to the care of a fit 
person (S.R. & O., 1933, No. 956). 

A child may not be sent to prison or penal servitude ; a 
young person may not be sent to penal servitude, and may 
only be sent to prison if the court certifies that he is so unruly 
that he cannot be detained in a remand home, or so depraved 
that he is not a fit person to be so detained. He may, however, 
be ordered to be detained in a remand home for a period not 
exceeding one month in any case where an adult could be 
sent to prison or penal servitude, but subject to certain 
limitations mentioned in s. 54. 
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Apart from the powers mentioned above, the juvenile court 
has the same power as any other court of summary jurisdiction 
to commit to the next assizes or quarter sessions an offender 
who has attained the age of sixteen years and who comes 
within the provisions of the Criminal Justice Administration 
Act, 1914, s. 10, with a recommendation that he be committed 
to Borstal. The juvenile court also has power to fine, to 
make a probation order, or to make a supervision order. The 
maximum fine which may be awarded against a child is 40s. 
(Summary Jurisdiction Act, 1879, s. 10, as amended by the 
Children and Young Persons Act, 1933, Sched. III ; ands. 15) ; 
in the case of a young person the maximum fine for 
an indictable offence other than homicide is £10 (Summary 
Jurisdiction Act, 1879, s. 11) ; curiously enough, there appears 
to be no similar limitation as regards summary offences, but 
in practice most courts observe a similar maximum. There 
is also a power, which is discretionary in the case of a young 





















Taxation 





In his dealings on behalf of a client with the revenue 
authorities, a solicitor is most commonly a mere agent acting 
for a disclosed principal. Accordingly, on general principles, 
he incurs no personal liability, unless he be, for instance, 
himself one of a body of trustees on whose behalf he is acting 
professionally. Inthe latter case, by the way, assuming power 
to charge, he must bring into the computation of his 
professional profits the whole of the costs so charged even 
though, as in Watson & Everitt v. Blunden (1933), 18 T.C. 402, 
he is also a beneficiary of the trust and so liable himself to 
bear a proportion of the costs. Finlay, J., said that the 
difficulty that at law a man cannot sue himself, so that there 
was a doubt whether the proportion in question could in the 
last resort have been recovered by action was not one of which 
notice need be taken for income tax purposes. The actual 
receipt of the sum by the solicitor for professional services 
was enough to support the assessment. 
Now among the machinery provisions enacted in aid of 
s. 18 of the Finance Act, 1936 (which is aimed at preventing 
the avoidance of income tax by means of transactions 
resulting in the transfer of income to persons abroad) is a power 
given to the Special Commissioners to demand by notice from 
any person whether he has taken part in any, and if so what, 
transactions of a description specified in the notice. But it is 
expressly provided (Finance Act, 1939, s. 17 (2)) that a 
solicitor shall not be deemed for this purpose to have taken 
part in a transaction by reason only that he has given 
professional advice to a client in connection therewith. Nor 
is he compellable by means of the notice, except with the 
client’s consent, to do more than state that he is or was acting 
on behalf of a client and to give the name and address of his 
client and of the other parties to the transaction. Not that 
an agent as such is free of obligations and liabilities under the 
Income Tax Acts. For instance, by s. 103 of the 1918 Act, 
if he is in receipt of taxable income on behalf of his principal, 
he is to make the return mentioned in the section. There 
seems no reason to distinguish solicitors in this respect. 
Lord Hanworth, M.R., in Rye & Eyre v. Commissioners of 
Inland Revenue [1934] 2 K.B. 270, said: “‘ Every person who 
is dealing with property and money which is payable to a 
person who is chargeable in respect thereof, whether resident 
in this country or not, must bear in mind his duty to attend 
to and obey the income tax laws.’’ Moreover, a solicitor who 
actually makes a payment of interest or of an annuity or other 
annual payment is, whether he does so for himself or on behalf 
of a client, a person by or through whom the payment is made 
within the meaning of General Rule 21, with the result that 
if that payment is charged with tax under Sched. D and is 
not wholly made out of profits or gains brought into charge 
to tax, the solicitor must deduct income tax at the standard 
rate at the time of payment and must account to the Revenue 
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person and obligatory in the case of a thild, to order any fine, 
damages or costs to be paid by the parent or guardian of the 
juvenile concerned, unless the parent or guardian cannot be 
found, or has not conduced to the offence by neglect to take 
care of the juvenile. Further, the parent or guardian may be 
ordered to give security for the good behaviour of the 
juvenile (s. 55). 

In the space available it has been necessary to confine this 
article to matters of general application in the juvenile court ; 
an attempt, however, has been made to provide some assist- 
ance to the practitioner who may unexpectedly find himself 
called upon to appear in that court; it will generally be 
found that justices on the juvenile panel have an intense 
interest in the subject as well as considerable experience of it, 
and this may appear to place at some disadvantage the 


advocate who is not accustomed to the procedure. 
E. G. B. T. 






TAXATION IN LEGAL PRACTICE—IV 


SOME ASSESSMENTS ON SOLICITORS 


for tax on so much of the payment as is not made out of 
taxed profits. The propriety of an assessment under this 
rule on solicitors who paid as mere agents was left open in 
Lindus & Hortin v. C.I.R. (1933), 17 T.C. 442, but later cases 
settle the point. 
The r. 21 provisions have been applied to various types of 
payment not covered by the rule itself. For instance, by 
s. 25 of the Finance Act, 1927, they are made applicable to 
any payment of or on account of any royalties or sums paid 
periodically for or in respect of a copyright the usual place of 
abode of the owner of which (as defined) is outside the United 
Kingdom. There is no need, in the case of such royalties, 
to inquire into the source from which the payment is made ; 
as Lord Atkin points out, there is an absolute obligation on 
the person by or through whom the payment is made to deduct 
tax and account to the Crown. Patent royalties are to 
be distinguished in this respect, for they are governed by the 
wording of the original rule. In Rye & Eyre’s case, supra, 
a firm of solicitors acted for a London client who had 
negotiated with the agent in Paris of a French author an 
agreement to produce one of the author’s plays in London on 
terms which included an advance payment on account of 
royalties. In sending to the author’s agent the part of the 
agreement signed by their client, the solicitors enclosed their 
cheque for the advance payment, the cheque being drawn, 
on his instructions, against the client’s moneys in their hands. 
The solicitors contested an assessment made on them, contend- 
ing that the word “ by” in r. 21 had reference to the actual 
payer of money, and that the word “ through ”’ meant either 
an agent of the recipient or the person in consequence of whose 
instructions the payment was made. The House of Lords, 
however ({1935} A.C. 274), held that the solicitors were 
included in the words of the rule, and that the payment in 
advance made on the signing of the agreement was one made 
on account of royalties within s. 25. Lord Atkin said: “I 
imagine that on the plain meaning of the words [by or through 
whom] they would be apt to describe either the principal or 
agent—the principal by whom or the agent through whom the 
payment was made.’ The solicitors were thus themselves 
assessable in respect of the tax which they ought to have 
deducted in making the payment. It must be remembered 
that Messrs. Rye & Eyre were aware of the nature of the 
payment they were making, as appeared from their covering 
letter. Finlay, J., in the King’s Bench Division, called 
attention to this when he expressly said that he was not 
deciding any case not before him, nor saying anything about 
cases where banks or mere messengers may know nothing of 
what they are doing. 
Lawrence, J. (as he then was), had a somewhat more 
involved set of facts to consider when dealing with the same 
statutory words in Howells v. C.J.R. [1939] 2 K.B. 597. 
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A solicitor had lent monéy to a builder on mortgage of proper- 
ties which were in course of development. On the sale of the 
developed properties, which was carried out by the mortgagor 
conveying with the mortgagee’s concurrence, the solicitor 
acted for the mortgagor, and out of the proceeds of sale he 
retained a sum to meet outstanding interest due to himself. 
Here the argument on behalf of the solicitor was that there 
were only two persons concerned—the mortgagor-client and 
the mortgagee-solicitor—and that in these circumstances the 
words “through whom” were inappropriate. Further, if 
the solicitor had accounted to his client as vendor for the 
whole of the net proceeds and had received in exchange a 
cheque for the interest less tax, it could not have been said 
that he was either the person by whom or the person through 
whom the payment of interest was made. The learned judge 
thought that the solicitor received the money as solicitor for 
the mortgagor, and that, in appropriating it to his own debt 
against the mortgagor, he was the person through whom the 
payment was made. 

Obviously, then, a payment made in account may 
nevertheless be a payment within r. 21. The question of what 
constitutes the fact of payment may be important in the 
application of several provisions of the Income Tax Acts, 
and, as the Chancellor of the Exchequer said recently in 
replying to a question in the House, it is the duty of the 
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revenue authorities to inquire into this fact, for instance, 
in dealing with claims for repayment of tax deducted from 
settlement income. No doubt interest may be paid within 
the meaning of r. 21 by the passing of money’s worth in such a 
way as to discharge the debtor’s liability—-see per Lord 
Thankerton in C.J.R. v. Oswald [1945] A.C. 300. But a 
distinction must be drawn between payment, whether in cash 
or by the acceptance of a cheque or a bond or a chattel, and 
capitalisation of the interest on non-payment, such as is 
commonly provided for in mortgages of a reversionary interest. 
The House of Lords in the last-mentioned case, overruling 
the well-known decision in Lawrence Graham & Co. v. CI.R. 
[1937] 2 K.B. 179, held that such capitalisation, made as it is 
because of the very fact that the interest is not paid, cannot 
amount to payment. Accordingly a trustee who, on the 
falling in of the reversion, paid to the mortgagees the sum due 
to them, including the capitalised interest, was held to be a 
person “ by or through whom ”’ the interest was paid. The 
interest had not lost its character as such on being capitalised. 
A solicitor paying off such a mortgage on behalf of a client 
in similar circumstances would presumably be similarly 
assessable. Certainly solicitors acting for a mortgagee who 
sells under a power of sale must now deduct tax on paying 
over to their client out of the proceeds of sale the amount 
of any capitalised interest. “og” 


OPTIONS TO PURCHASE—AN AMPLIFICATION 


In the course of some recent comments on the many difficult 
problems which arise in advising on the validity of options, I 
remarked that, according to the better opinion, an assignee of 
the reversion is not bound by a covenant containing an option 
granted by his assignor, whether the assignee has notice of 
the option or not. A correspondent has since written to 
make the very pertinent comment that, if such is the state of 
the law, there seems to be no point in the provisions of the 
Land Charges Act, 1925, whereby an option to purchase is 
made registrable as a land charge (Class C), and a purchaser 
for value of the land affected takes free from the option 
unless it is registered in accordance with the requirements of 
the Act. There is much substance in the point, and I am 
grateful to my correspondent for raising it and so giving me 
the opportunity of commenting more extensively on this 
most important and practical aspect of the problem than 
the scope of my earlier articles on the law relating to options 
in general allowed. I would like to say at once, however, 
that it was not my intention to make a pronouncement 
ex cathedra; in the present state of the law, a definite 
statement from any other source than the bench would be as 
likely to mislead as to assist. For this reason the statement 
I ventured went no further than the expression of what I 
consider, on a perusal of many authorities, to be the more 
commonly held. 

The exact nature of an option is not easy to grasp. A 
useful definition may be found in L. & S.W.R. Co. v. Gomm 
(1882), 20 Ch. D. 562, where Jessel, M.R., stated the position 
with characteristic lucidity as follows (p. 581): ‘‘ The right 
to call for a conveyance of the land is an equitable interest 
or equitable estate. In the ordinary case of a contract for 
purchase there is no doubt about this, and an option for 
(purchase] is not different in its nature. A person exercising 
the option has to do two things, he has to give notice of his 
intention to purchase, and to pay the purchase money ; but 
as far as the man who is liable to convey is concerned, his 
estate or interest is taken away from him without his consent, 
and, the right to take it away being vested in another, the 
covenant giving the option must give that other an interest 
in the land.” In spite, however, of the analogy drawn 
between options and contracts to purchase it is important to 
bear in mind one point of difference. A contract to purchase 
creates an equitable interest which vests in the purchaser 
immediately on its conclusion, whereas an option consists of 
a legal contractual obligation which, on its exercise, matures 


into an‘ equitable interest identical with that which arises 
from a contract to purchase. The assignee of land subject 
to a concluded contract takes subject to an existing equitable 
interest in favour of the purchaser, but the assignee of land 
subject to an option takes, on one view, subject to a covenant 
which may, or may not, develop into an equitable interest. 
The immediate liability to which the land is subject is the 
covenant, which, being a collateral covenant, does not run 
with the land. Does the fact that there is, lurking in the 
background, an equitable interest in posse affect the position ? 

In Keppell v. Bailey (1834), 2 My. & K. 517, Lord Brougham 
held that covenants which do not run with the land at law 
ought not to be enforced in equity against a purchaser taking 
with notice. The doctrine of Tulk v. Moxhay (1848), 2 Ph. 774, 
has affected this decision so far as negative covenants are 
concerned, but this doctrine has never been applied to any 
but negative covenants. If authority is, wanted for this 
proposition, Haywood v. Brunswick Building Society (1881), 
8 O.B.D. 403, is there to supply it. It is, I think, commonly 
accepted that the doctrine that a person may be restrained 
from infringing a negative covenant which does not run with 
the land at law, and to which he was not a party, is one of the 
high-water marks of judicial legislation, and not one to be 
extended. Indeed, fifty years ago doubts were expressed 
whether the doctrine would survive appeal to the House of 
Lords. In my opinion it is arguable that, negative covenants 
apart, the rule stated in Keppell v. Bailey, supra, still holds 
good and, as law and equity treated the question whether a 
covenant does, or does not, run with the land on similar 
principles, a covenant which does not run with the land at 
law will not do so in equity. I conceive this to be the 
foundation for the remarks of Collins, L.J., in Rogers v. 
Hosegood {1900 2 Ch. 388, which I quoted in support of the 
opinion which is now questioned, and which run as follows 
(p. 407): ‘‘ The covenant must be one that is capable of 
running with the land before the question of the purchaser's 
conscience and the equity affecting it can come into discussion.” 
On this view of the law the basis for the proposition that the 
assignee of land subject to an option is not bound by the 
option may be summarised as follows. The land is subject 
to a legal covenant which, on the exercise of the option (but 
not until then), will mature into an equitable interest affecting 
the land. At the time of the assurance of the land to the 
assignee, the burden of such a legal covenant does not pass at 
law, since it is not a covenant which runs with the land at law. 
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Equity follows the law in this respect, and a covenant which 
does not run with the land at law does not run in equity so 
as to bind the land in the hands of the assignee. The assignee 
of the land, therefore, takes it free from the burden of the 
covenant both at law and in equity, and the fact that there 
is a potential equitable interest capable of affecting the land 
on the exercise of the option at the instance of the covenantee 
or his successors in title is immaterial, since it is a prerequisite 
to its enforcement that the covenantee should show that the 
legal covenant passed so as to bind the assignee on the 
transfer of the land to him. 

Having stated the argument for this view, I must own that 
some formidable objections present themselves against its 
acceptance. It is extraordinary that the point has never 
been the subject of a specific decision by the courts, and what 
indications there are to guide us to a conclusion must be 
gathered from dicta and the practice of conveyancers. As 
regards the latter, I think it may fairly be said to run contrary 
to the view for which I have argued, and I have no doubt in 
my own mind that the registration provisions of the 1925 
legislation were founded on that practice. The question 
whether, on the assumption that the law (apart from statute) 
is as stated in Keppell v. Bailey and Rogers v. Hosegood, supra, 
ss. 10 and 13 of the Land Charges Act, 1925, have modified 
or amended it, is one with which I have no space to deal at 
present, for as it is I have left myself with barely enough to 
state the case for the other view. 

If the definition of an option in Gomm’s case is referred to 
again, it will be seen that the land affected (that is to say, 
the land in the hands of an assignee) is regarded as continuously 
subject to an equitable interest, which is there stated as the 
right, vested in another, to take the land away from its 
present holder. No distinction is there made between the 
legal covenant and the equitable interest to which it may 
subsequently give rise. It was an essential part of the 
ratio decidendi in that case to find, as the court did find, 
that the effect of the transaction between the parties was to 
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raise in the covenantee an equitable interest in land before 
the applicability of the rule against perpetuities to such an 
interest could be considered. In the eyes of Lord Jessel 
the position of the assignee of land subject to an option was 
equated with that of the assignee of land subject to a concluded 
contract for purchase, so that in either case the assignee 
took the land subject to an equitable interest outstanding 
in a third party (the covenantee). The assignee of land 
subject to a contract for purchase takes it, in equity, on trust 
to give effect to the contract, and the assignee of land subject 
to an option to purchase may, I think, be regarded as taking 
the land on trust to give effect to the option, if called upon 
to do so, and subject thereto on trust for himself. Having 
regard to the circumstances in Gomm’s case, I have come to 
the conclusion that this is the correct view to be applied, 
not only to the peculiar facts of that case (as to which it 
would, of course, be in the highest degree presumptuous to 
offer a contrary opinion), but to options in general. On this 
footing there is no difference between the position of the 
assignee of land which is subject, at the time of assignment, 
to a concluded contract of sale, and that of the assignee 
of land subject to an option, except that in the former case 
the equitable interest to which the land is subject is an 
interest which is vested in a third party, whereas, in the 
latter case, the right of the third party is contingent, and 
becomes vested only when due notice is given of an intention 
to exercise the option. 


To conclude, therefore, I conceive that, on the present state 
of the authorities, an assignee of land subject to an option 
is bound by the covenant and, if all the relevant conditions 
as to perpetuities, registration and the like are satisfied, 
the covenant will be enforced against him (L. & S.W.R. Co. 
v. Gomm, supra). But the question whether this proposition 
will stand the scrutiny of a court at liberty to distinguish 
or overrule that case is another matter, and my recantation 
has not freed me from doubts on that score. “ABC” 


DUAL RELATIONSHIPS 


Ramsbottom v. Snelson (1948), 92 Sot. J. 56, does not give 
us any new law; but the judgment of Goddard, L.C.J., 
contains an observation which is of interest to those dealing 
with cases in which parties are not only landlord and tenant 
but are also parties to some other relationship, contractual 
or otherwise. The facts were simply that a farmer dismissed 
a stockman employed by him, who had been provided with 
and obliged to live in a house owned by the employer, no rent 
or rates being payable by the employee. On the dismissed 
employee failing to give up possession of the house the 
employer sought and obtained a warrant under the Small 
Tenements Recovery Act, 1838. The respondent pleaded 
that he was not a tenant or ex-tenant and the justices appear 
to have appreciated that if this were found to be the case they 
had no jurisdiction (Dover v. Prosser [1904) 1 K.B. 84). 
(It may seem strange that so elaborate if cumbersome a piece 
of machinery as s. 1 of the statute in question can deal with an 
ex-tenant trespasser, but not with an ex-licensee trespasser. 
It may well be that at the time when the Act was passed no 
employer would have thought of going to law in such 
circumstances ; indeed, even if there be a tenancy, and even 
if a warrant be sought or obtained, a landlord is entitled to 
re-enter peaceably before the warrant becomes effective : 
Jones v. Foley {1891} 1 Q.B. 730.) But they held that the 
respondent had been a tenant, and it was on this point that 
the Divisional Court disagreed with them and allowed the 
appeal. In the result, the applicant may well have wished 
that he had not troubled the Bench at all, for, on the authority, 
inter alia, of Butcher v. Poole Corporation [1943] K.B. 48 (C.A.) 
there seems to be no reason why extra-legal remedies should 
not be employed. 

But, as Lord Goddard observed, while what he called a 
“service occupancy ”’ created a mere licence, the decision 


did not mean that justices would never have jurisdiction to 
issue a warrant where a farmer had a cottage in which he wished 
an employee to live for convenience. 

Service tenancies most frequently come into the legal news 
at present in connection with para. (g) of Sched. I to the 
Rent, etc., Restrictions (Amendment) Act, 1933, authorising 
orders for possession when “ the dwelling-house is reasonably 
required by the landlord for occupation as a residence for some 
person engaged in his whole-time employment . . . and either 
(i) the tenant was in the employment of the landlord or a 
former landlord, and the dwelling-house was let to him 
in consequence of that employment ...”; the last words 
were re-interpreted in Braithwaite & Co., Ltd. v. Elliott 
[1947] K.B. 177 (C.A.) last year when it was held that all that 
mattered was “ what was in the mind of the person who let,” 
and Frederick Braby & Co., Ltd. v. Bedwell [1926] 1 K.B. 456 
was overruled. Of more general interest in connection with 
these service tenancies is the question whether a notice to 
determine the contract of service necessarily has the effect of 
a notice to quit. Recently, a county court case came to my 
notice in which the judge had held that no separate notice to 
determine the tenancy was necessary. I do not think that 
there was any intention to lay down a general proposition ; 
indeed, the periods of the tenancy might not be the same as 
those of the employment. But while the employment and 
the tenancy may be so closely connected that notice of 
dismissal may be said to operate on the mind of the employee 
as a notice to terminate the tenancy, though the premises 
are not described or even mentioned, I certainly do not 
consider it advisable to risk a decision to the contrary. In the 
case of controlled property, failure to give the two notices 
may lead to an argument, when payments have been accepted 
after employment has ceased, that a new tenancy has been 


Qo eo = ao | fm Ss 








ist 


Tenor’ Sa 509 


SF ae FS ® @ 


- wee 


~~ -— eS 





February 21, 1948 


created with the result that para. (g), supra, cannot apply 
at all. This happened in Read v. Gordon {1941} 1 K.B. 495 
(C.A.); but it is right to say that there is a tendency to 
regard the result as a licence rather than a tenancy or else 
to decide that the termination of the employment did not 
effect a termination of the tenancy (Beninga (Mitcham), Ltd. 
v. Bijstra [1946] K.B. 58 (C.A.) ; Bratthwaite & Co., Lid. v. 
Elliott, supra). The safest course from the landlord- 
employer’s point of view is to give two notices, and, then, if 
the premises are controlled and payments are accepted, 
s. 16 (3) of the Increase of Rent, etc., Act, 1920, was passed 
in order to meet the case ; acceptance of rent is not to prejudice 
the landlord, and what was so accepted will eventually be 
considered mesne profits. The principle was recognised, 
apart from this statutory provision, by Davies v. Bristow 
(1920] 3 K.B. 428. 

Another relationship which may co-exist with that of 
landlord and tenant is that of mortgagee and mortgagor. 
It was once recognised that the reason for the dual relationship 
in most of such cases was the intention to give the mortgagee 
an additional remedy, that of distress, for enforcing his right 
to payment of interest on money advanced ; there is, it might 
be said, a third relationship, that of moneylender and 
borrower (see Metropolitan Counties, etc., Society v. Brown 
(1859), 4 H. & N. 428). Since then, however, “‘ for reasons 
connected with legislation as to bills of sale the practice of 
reserving a substantial rent ceased to be usual ’’ as Clauson, J., 
put it in Woolwich Equitable Building Society v. Preston 
[1938] Ch. 129, but the attornment clause is so worded that 
default in payment of interest, etc., has the effect of a 
forfeiture clause entitling the mortgagee-landlord to re-enter. 

A co-existing relationship of which it seems likely that more 
will be heard in the future is that of bailor and bailee. Landlord 
and tenant of furnished premises are bailor and bailee. The 
responsibility of the tenant for loss of furniture stolen by 
burglars was demonstrated in Phillimore v. Lane (1925), 
69 Sor. J. 542. The dissenting judgment delivered by 
Lord Greene, M.R., in Gray v. Fidler [1943] 1 K.B. 694 (C.A.) 
emphasised this, as was pointed out in the “Notebook ”’ 
of 31st January last when the decision of the House of Lords 
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in Property Holding Co., Ltd. v. Mischeff (1948), 92 Sox. J. 53, 
was discussed. Since then, Property Holding Co., Ltd. v. 
Clark [1948}-1 All E.R. 165 (C.A.) has shown that if controlled 
premises are let with furniture for which an “ additional 
payment ”’ is agreed to and specified, the ‘‘ rent’ plus that 
payment determines the standard rent; while if they are 
subsequently let without furniture at the standard rent, the 
effect is a “transfer of burden”’ entitling the tenant to a 
reduction under s. 2 (3) of the Increase of Rent, etc., Act, 1920. 

Lastly, landlord and tenant have been known to be married 
the one tothe other. Hutchinson v. Hutchinson (1947), 92 
SOL. J. 54(and see p. 111, Post), showed that where there is no 
contractual relationship one spouse cannot bring an action for 
ejectment, being an action for tort, against the other, and that 
the remedy under the Married Women’s Property Act, 1882, 
is a discretionary one. As regards landlord and tenant, 
while unhappy differences have produced the curious result 
that two statutory tenancies can be vested in one person 
(Brown v. Draper {1944] K.B. 309 (C.A.)), there has been no 
clear-cut decision on the position that may arise when a 
tenancy has been granted by one to the other. In Bramwell 
v. Bramwell [1942] 1 K.B. 370 (C.A.) the court of first instance 
held that there was a tenancy but a controlled one; the 
Court of Appeal that no tenancy had been created. The 
judgment of Lord Greene, M.R., reads rather as if the learned 
Master of the Rolls considered that if there were a tenancy, 
the remedy of an action for recovery of possession would be 
available ; Goddard, L.J., doubted this, pointing to s. 17 of 
the Married Women’s Property Act, 1882, as providing the 


"proper procedure. In Pargeter v. Pargeter [1946] 1 All E.R. 


750 (C.A.) the existence of an alleged tenancy was again 
negatived; Tucker, L.J., mentioned and discussed the 
utterances of Goddard, L.J., in Bramwell v. Bramwell, but 
expressed no decisive opinion. It is submitted that, having 
regard to Butcher v. Poole Corporation, supra, the proper 
view is that an action for possession sounds in tort and 
cannot be brought by one spouse against another; but that 
there is no reason why, if the aggrieved spouse so chose, 
he or she could not bring a series of actions for breach of 
covenant (express or implied) to deliver up. R.B. 





TO-DAY AND YESTERDAY 


LOOKING BACK 

MONSIEUR JEAN PELTIER, a royalist refugee from revolutionary 
France, supported himself by literature during his exile in England. 
While this country was at war with the French he was, of course, 
at liberty to make any attacks he pleased on their new rulers, 
but not after the conclusion of the Peace of Amiens in October, 
1801. Consequently, on 21st February, 1803, he found himself 
on trial in the Court of King’s Bench, charged with criminal 
libel in publishing certain inflammatory pieces in prose and verse 
which amounted to an incitement to his countrymen to rise against 
Napoleon Bonaparte, then first consul, and even to assassinate 
him. Spencer Perceval, then Attorney-General and afterwards 
Prime Minister, prosecuted, pointing out that the matter published 
had the intention of interrupting the peace subsisting between 
France and England. James Mackintosh, afterwards judge of 
the Vice-Admiralty Court in Bombay, but more distinguished as 
a philosopher and a historian, defended the accused with zeal 
and eloquence, telling the jury that “‘ our ancestors never thought 
it their policy to avert the resentment of foreign tyrants by 
enjoining English writers to contain and repress their just 
abhorrence of the criminal enterprises of ambition.’’ Nevertheless, 
after a summing-up by Lord Chief Justice Ellenborough, Peltier 
was convicted, but luckily for him war broke out again in May 
and he was never called up for sentence. 


LORD SANKEY 
THE public reputation of Lord Sankey was so intimately 
linked with his great report on the coal industry that in the 
world’s eye even the Lord Chancellor of later years was over- 
Shadowed by the Chairman of the Coal Commission, and the 
human figure behind both was but little glimpsed by earnest 
political controversialists. He himself took the success that came 
to him lightheartedly. With a reputation at the Bar firmly 
founded on Workmen’s Compensation cases, he once said that 
his appointment to the Bench was “‘ an accident arising out of and 


in the course of his employment.” Again he once wrote that 
““ My job is usually to convince a few old gentlemen that an Act 
of Parliament didn’t mean what it said.’”” On his appointment as 
Lord Chancellor he made merry over the first task that awaited 
him in his room at the House of Lords, that of writing a formal 
letter to himself resigning the office of Lord Justice. Then, 
he said, came the opportunity of a lifetime: "of writing back to 
himself, thanking himself for the services he had rendered to the 
State in the Court of Appeal. He had once been much amused 
as a judge of assize when a sheriff’s chaplain, placing him on 
episcopal level, introduced a peculiar novelty into the bidding 
prayer and having called for prayer ‘“‘ for Edward, Bishop of 
this Diocese,” proceeded to make a similar demand “ for John, 
Judge of this Assize.””. On circuit Sankey was, whenever possible, 
a walking judge of the school of Sir Frank MacKinnon, preferring 
to send his luggage before him and go from town to town on foot. 
As an ardent pedestrian, he was no lover of motor-cars, and he 
once said it was a great strain on his party loyalty to vote for the 
abolition of the speed limit. Something else about him not 
universally remembered is that he was one of those who uttered 
serious warnings of the growth of bureaucracy. His lecture 
to the University of London in March, 1928, fully reported in 
the SoLicirors’ JOURNAL, is worth rereading now. 


DAMAGE IN SOUTH SQUARE 
DuRING a recent freak storm of particular violence some stone 
coping crashed froma bomb-damaged building on the south side 
of South Square, Gray’s Inn, wrecking two cars parked there. 
The square was repeatedly hit during the great air raids. On 
7th September, 1940, incendiaries fell, but there was no serious 
fire. On 11th January, 1941, a high explosive fell at No. 3, 
on the south side, causing considerable damage by blast. Then 
came the night of 10th April, 1941, when the west side of the 
square was burnt out. Finally, on 11th May, 1941, the old 
Hall, the Library, and the east side of the square went up in 
flames. It was on this occasion that the sight of a bomb preserved 
in the Library, as a relic of the air attacks of the previous war, 
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caused some alarm to the firemen who caught sight of it in the 
burning building. The Hall had had a narrow escape in that 
earlier war when an incendiary of a primitive type fell in the 
Benchers’ robing room in South Square but was extinguished 
in ‘time. 


’ YT a) ~ he onl 
CORRESPONDENCE 
The views expressed by our correspondents are not necessarily those of 
THE SOLIciTORS’ JOURNAL] 
The Law Society’s Constitution Committee 
Sir,—The Law Society's Constitution Committee appointed 
pursuant to a resolution passed at the annual general meeting of 
members of the Society held on the 4th July, 1947, has started its 
deliberations. ‘The terms of reference of the Committee are : 
“To consult with the Provincial Law Societies, and 
(i) to report to the Society in what respects the present 
constitution is unsatisfactory ; 
(ii) to make proposals for its 
constitution and revision of the charters ; 
(iii) on the procedure to be adopted for ensuring full 
consideration of such proposals by the members.”’ 


revision or for a new 


The Committee desire me to state that any member of the 
solicitors’ branch of the legal profession who may wish to submit 
observations to the Committee upon the matters with which 
they are appointed to deal is invited to forward those observations 
in writing to me as Secretary of the Committee at The Law 
Society’s Hall, Chancery Lane, London, W.C 
possible, heading the communication 
Constitution Committee.” 

The Law Society’s Hall, ipg o 

Chancery Lane, W.C.2 


as soon as 


? 
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Membership of The Law Society 

Sir,—I read with considerable interest your editorial in the 
issue of the JouRNAL for 7th February, as the question of joining 
The Law Society has been considerably exercising my mind 
recently. 

As you will observe [from the note heading}, I am a salaried 
solicitor in the provinces. For me the amenity side of The Law 
Society is almost non-existent. I quite frequently have to visit 
London on business, but I rarely find myself in the vicinity of 
The Law Society to take advantage of its premises, and as for its 
library, such references as I may require I have obtained before 
journeying to London. 

Of course I appreciate that the amenities side, partic ularly 
these days, is the less important aspect of the question of becoming 
a member of the Society, and consequently I was very interested 
to read your suggestion of associate membership. 

I think I am right in saying that most provincial solicitors are 
members of their local law societies. I, for one, am a member, 
and I find such membership very useful both from the point of 
view of use of the law library and from the point of view of 
taking a fuller interest in its professional activities with resultant 
increase in professional contacts. May I therefore suggest that 
membership of a local law society should of itself entitle solicitors 
to associate membership of The Law Society (as defined by 
yourself) without payment of additional subscription over and 
above the subscription paid to the local law soc iety. 


Birmingham, 6. P. FE. Lissanr. 


Delays at the Stamp Office 

Sir,—-We are interested to read in ‘Current Topics 
(92 SoL. J. 76) that the Chancellor of the Exchequer told the 
House of Commons that the delay in dealing with documents 
submitted for adjudication had been reduced to about two weeks, 
but every effort would be made to reduce it further. 

Our experience is that it is not a matter of weeks, but months, 
before documents submitted from this office receive attention. 
Amongst others we are, at the present moment, waiting for the 
adjudication of the duty on a simple straightforward settlement of 
stocks and shares which’was submitted on the 28th October. 
Since that date we have had no word whatever except a mere 
acknowledgment. 

Warrington. 


”” 


ROBERT Davies & Co. 

At a board meeting of the Solicitors Benevolent Association, 
held on 4th February, 1948, grants amounting to £1,499 19s. 2d 
were made to twenty-two beneficiaries. A legacy of £1,800 
was received from the executors of Mr. H. W. Guthrie, of London. 
Sixty-four new members were admitted. 
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THE ERRANT FOOTBALL 


Ir may be that the Supreme Court of Judicature is the only 
place where the majesty of the law can be seen in its full splendour, 
but no one doubts that the county courts have their full share of 
human interest and knotty legal problems. We are indebted 
to His Honour Judge W. E. P. Done, M.C., for details of a recent 
case which cannot fail to revive childhood memories for every 
reader and may supply the legal answer to a problem which 
confronted us all, long before we had any conception of the issues 
involved. 

What did you do when you hit a “ six ’’ into your neighbour's 
garden ? Did you make polite supplication over the wall, call 
in the assistance of an adult, or just wait until the coast was clear 
and indulge yourself in a little peaceful recaption ? It is a 
reasonable assumption that you did not seek the assistance of 
His Majesty’s courts, but in later years you may well have 
speculated on what the outcome would have been if you had. 

In James v. Maher, recently heard in the Edmonton County 
Court, the action was for the return of a football accidentally 
kicked into the defendant’s garden by the plaintiff’s seven-year-old 
son. The learned judge found that the defendant, on being 
requested to return the ball, refused to do so unless the sum of 
five shillings was first paid to a charity nominated by him, and 
a receipt obtained. After a lapse of three or four days the 
defendant picked the ball up and took it into his house where it 
remained until the trial. The defendant counter-claimed for 
damage done to his tomato plants by the impact of the ball. 

Having found the facts as above, the learned judge continues :— 

“This is an action of detinue and the gist of the action is the 
unlawful failure to deliver up on demand. In Halsbury’s ‘ Laws 
of England’ (Hailsham Edition), vol. 33, p. 56, the principle is 
stated thus: ‘When a person has possession of the goods of 
another and a valid demand is made for them by the owner, an 
unqualified and unjustifiable refusal to deliver them up entitles 
the owner to sue in detinue and is evidence of conversion in an 
action of trover.’ 

I ask first: was the defendant in possession of the football 
at the time when one or other of the plaintiff’s demands was 
made ? There can be no doubt that the defendant is now in 
possession of the ball. When did it pass into his possession ? 
There appear to be three alternatives, viz., when the ball first 
fell into his garden; when he searched for it, found it, and 
decided to leave it where it was ; and when he moved it from one 
part of his premises to another. If the third alternative is correct, 
there was no demand made while the ball was in his possession. 
If either of the other alternatives is correct, there was. In my 
judgment the first alternative is the correct one. The defendant 
was in occupation of the premises on which the ball was lying 
and anyone entering in order to take the ball would have com- 
mitted a trespass. This applies equally to the owner of the ball 
(see Winfield on Tort, 3rd ed., p. 360). Further, from the 
moment when he was informed that it was in his garden the 
defendant claimed control over it, and in seeking to impose 
terms upon the plaintiff for its return asserted a right to dispose 
of it in accordance with his own wishes. As Holt, C.J., says in 
Thorogood v. Robinson (1845), 6 Q.B. 769: ‘ He that takes upon 
himself to detain another man’s goods from him without cause 
takes upon himself the right of disposing of them.’ ” 

His Honour then considered whether the defendant’s refusal to 
return the ball was justifiable in law, for counsel for the 
defendant had submitted that the defendant was under no duty 
to recover the ball or do anything about it. After distinguishing 
Wilde v. Waters (1855), 24 L.J.C.P. 193, the learned judge 
referred to the judgments in Thorogood v. Robinson (1845), 
6 Q.B. 7609, “ which clearly recognise a duty on the occupier of 
land on which the chattel of another lies, after proper demand 
to deliver it up to the owner or to allow him to enter and remove 
it,” and said that the defendant, far from disclaiming interest in 
the football, had “ acted in a manner leading, in my view, to the 
inference that he was exercising dominion over it.’”’ The 
distinction was succinctly put by Jervis, C.J., in Thorogood v. 
Robinson. Speaking obiter of a four-post bedstead which could 
not be removed in one piece, he observed : “‘ If he (the owner of 
the land) said ‘ you shall not have it,’ that might be evidence 
of a conversion. But his saying ‘I will not unscrew it’ would 
be no evidence.’’ Even in the latter case, however, the owner 
of the chattel may not be without remedy. The judgments in 
Anthony v. Haney (1832), 8 Bing. 186, support the view that a 
jury would be entitled to presume a conversion from continued 
disregard of the owner’s proper demands for the chattel’s return. 

Judgment was entered for the return of the ball to the plaintiff 
forthwith. 
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NOTES OF CASES 


COURT OF APPEAL 


HUSBAND AND WIFE: POSSESSION OF MATRIMONIAL 
HOME 
Stewart v. Stewart 
Tucker and Bucknill, L.J., and Roxburgh, J. 
3rd December, 1947 

Appeal from Deputy Judge Glazebrook, sitting at Clerkenwell 
County Court. 

The respondent husband and the appellant wife had been 
cohabiting at a flat of which he was the tenant. They were on 
bad terms, and she was denying him access to the flat. The 
husband had filed a petition of divorce alleging adultery. On the 
husband’s application under s. 17 of the Married Women’s 
Property Act, 1882, the county court judge made an order 
declaring the husband to be the tenant of the flat and that the 
wife should give him possession of it two months from the date of 
the order. The wife appealed. 

Tucker, L.J.—Buckni_t, L.J., and RoxpurGu, J., agreeing— 
said that he would leave for consideration in the appropriate 
circumstances the question whether it necessarily followed from 
the form of the order that the wife was in peril of being physically 
ejected from the premises if she disobeyed it, or whether it would 
be a compliance with it for the wife, while still claiming and 
continuing to reside in the premises, to allow her husband to 
come on to them and exercise there all the rights of a tenant 
in law entitled to possession of them. Assuming that ejectment 
would result, the question was whether a judge, on an application 
under s. 17, could, in proper circumstances, in the exercise of 
his discretion, make such an order in favour of a husband against 
his wife. The effect of the authorities was that there was 
jurisdiction in the county court judge under the section to make 
an order for possession at the instance of husband or wife against 
the other spouse, but that, in any form of proceeding by a husband 
against a wife or a wife against a husband where the court was 
considering the question of occupation of the matrimonial home, 
it would be slow to make any order concerned with the legal 
rights of the parties which might have the effect of depriving 
either of the right to occupy the matrimonial home. Great care 
must be taken in a normal case, where a marriage was subsisting, 
where the paities had hitherto been living together and where no 
order had been made by the divorce court or by justices touching 
on the right of the one spouse to live apart from the other, that 
the rights of wife or husband should be safeguarded in the form 
of the order made. The cases did not go beyond that. The 
judge might very well have made the order conditional on the 
husband providing the wife with other accommodation, but it was 
impossible to say that, in refusing to make an order in that 
particular form, he was not exercising his discretion in a judicial 
manner. Appeal dismissed. 

APPEARANCES: Stranders (Shaen, Roscoe & Co.) ; 
(Philip Taylor & Co.). 

(Reported by R. C. Catsurn, Esq., Barrister-at-Law.} 


Hawser 


DAMAGE TO TUG “ WHILST TOWING” 
The Glenaffric 
Scott, Bucknill and Somervell, L.JJ. 
20th January, 1948 

Appeal from Judge Thomas at Cardiff County Court. 

The defendants, the owners of a ship, engaged the services of 
the plaintiffs’ tug under the United Kingdom Standard Towage 
Conditions, which provided that the tug should not bear damage 
of any description done to it “‘ whilst towing,’’ and that the 
expression ‘‘ whilst towing ’’ was to cover the period beginning 
when the tug ‘is in a position to receive orders direct from the 
hirer’s vessel to pick up ropes . . . or when the towrope has been 
passed to or by the tug whichever is the sooner.’’ The tug, 
being ready to pass or receive lines, was told to keep clear as the 
ship was not ready. On the second approach she was again 
told to wait. At the third approach she was ordered away as the 
ship would not dock on that tide, the windlass being out of order. 
While turning away, the tug struck the ship and damaged 
herself. The tug owners recovered damages in respect of that 
accident, and the shipowners now appealed. 

Scott, L.J.—BuckNILL and SoMERVELL, L.JJ., agreeing— 
said that, it being clear that the tug had been “ in a position to 
receive orders .. .’’ within the meaning of the conditions of towage, 
the claim must succeed. To hold the claim defeated because the 


ship had not been ready to give orders would involve implying 
into the conditions, after the words ‘‘. . . to receive orders ”’ the 
If that had been 


words ‘‘ and the ship is ready to give orders.”’ 
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the intention of the parties, it could easily have been expressed. 
Appeal dismissed. 

APPEARANCES: A. J. Hodgson and J. B. Hewson (Benileys, 
Stokes & Lowless, for Alsop, Stevens & Collins Robinson, Liverpool); 
P. Bucknill (Ingledew, Brown, Bennison & Garrett, for Ingledew 


and Sons, Cardiff). 
{Reported by R. C. Catsurn, Esq., Barrister-at-Law.] 


POST-NUPTIAL SETTLEMENT: COVENANT 
DISCHARGED 
Tomkins v. Tomkins 
Lord Greene, M.R., Asquith, L.J., and Harman, J 
23rd January, 1948 

Appeal from Willmer, J. 

The respondent, having obtained a decree absolute of divorce 
on the ground of the adultery of her husband, applied to Willmer, 
J., to release her from a covenant to pay her husband £5 a week, 
free of tax, contained in a post-nuptial separation deed. Willmer, J., 
held that, as the husband by his adultery, which had led to the 
dissolution of the marriage, had brought about a fundamental 
change in the status of the parties, and as the whole foundation 
on which the covenant was based had been cut away, the settle- 
ment should be varied by discharging the covenant. The 
husband now appealed. 

].oRD GREENE, M.R.—Asguitu, L.J., and HARMAN, J., agreeing 
—said that no analogy with the failure of consideration under a 
simple contract was possible under the particular jurisdiction in 
question. The judge, in saying that the court had never yet 
considered the fact that a guilty husband would be left in 
destitution, and that he did not intend to take that step, had 
wrongly excluded from his mind the alleged destitution of the 
husband, for that was a factor for him to consider. This was 
not a penal jurisdiction directed against a guilty spouse. ‘The 
financial circumstances of the husband, however, particularly 
having regard to the new marriage which he had now contracted, 
justified discharge of the covenant, and Willmer, J.’s order, 
though for different reasons, would be affirmed. 

APPEARANCES: Colin Duncan (Geo. Thatcher & Son) ; Theodore 
Turner, K.C., and F. Wishart (Haslewood, Hare & Co., for 
Mayo & Perkins, Eastbourne). 

[Reported by R. C. Catburn, Esq., Barrister-at-Law.] 


KING’S BENCH DIVISION 


ANNUAL TENANCY: NOTICE TO QUIT 
H. & G. Simonds, Ltd. v. Heywood 
Lynskey, J. 19th January, 1948 

Action tried by Lynskey, J. 

The plaintiff company’s predecessors in title let certain premises 
to the defendant from 4th July to 3rd October, 1935, ‘‘ and 
afterwards from year to year but subject to the determination 
of the tenancy . as hereinafter mentioned.’’ ‘The lease 
contained the proviso that either party “‘ shgll be at liberty to 

. determine ... at any time. . . after 3rd October, 1935, on 
giving to the other . . . three calendar months’ previous notice 
..” On the 3rd July, 1947, the landlords gave the tenant written 
notice to quit on the 6th October. The tenant refused to quit, 
contending that the lease was for fifteen months certain to 
3rd October, 1936, but that after 3rd October, 1935, it was a 
yearly tenancy ; that the proviso for three months’ notice after 
3rd October, 1935, was repugnant to that grant of fifteen months 
certain in the habendum clause ; and that the proviso was accord- 
ingly entirely void, with the result that the tenancy was an 
annual one, which had not been properly determined by six 
months’ notice expiring on the anniversary of the first day of the 
tenancy. 

LYNSKEY, J., said that he was being asked not to construe the 
lease but to contradict it in order to destroy the intention of the 
parties: see per James, L.J., in In ve Threlfall (1880), 16 Ch.D. 
274, at p. 281. The wording of the lease, apart from authority, 
seemed clear and unambiguous. In the case cited there was 
held to be an annual tenancy terminable at any time without 
notice. In King v. Eversfield [1897] 2 Q.B. 475 the court con- 
strued a tenancy as an annual one determinable by three months’ 
notice, and Cotton, L.]J. (at p. 475), quoted James, L.J., as saying 
in In ve Threlfall that he knew of no principle to prevent two 
persons from agreeing that a yearly tenancy might be determined 
on whatevei notice they liked. Those two authorities had never 
been questioned. Mayo v. Joyce [1920] 1 K.B. 824 turned 
on the construction of a particular agreement. Judgment for 
the landlords. 

APPEARANCES : Rodger Winn (Champion & Co., for Turberville 
Smith & Co., Uxbridge); M. Waters (J. Lilly & Co.). 

(Reported by R. C. Carsurn , Esq., Barrister-at-Law 
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HUSBAND CERTIFIED INSANE: WIFE’S LIABILITY FOR 
RATES 
Robinson v. Taylor 
Humphreys, Singleton and Birkett, JJ. 
22nd January, 1948 

Appeal from Parts of Lindsey justices. 

A husband and wife had for many years occupied a house 
which he owned, when he was certified insane and removed toa 
mental institution. The wife continued for some two years to 
live in the house using her husband’s furniture, when, without 
notice to her, the master in lunacy made an order appointing 
a public assistance officer receiver of the husband’s estate, 
directed certain payments, and declared that the wife might 
live in the house rent free but must out of her own money pay, 
inter alia, mortgage interest, rates and taxes. The wife objected 
to the order, particularly that term. A year later, in April, 1947, 
the rating authority made a rate for the year ending on 31st 
March, 1948, which was assessed on husband and wife as joint 
occupiers of the house, the rate-book having been amended to 
that effect. On a summons by the rating authority, taken out 
on the wife’s refusal to pay the rate demanded, it was contended 
for her that she was no more responsible for the rates than was 
a mere servant or caretaker, and for the rating authority that 
her occupation of the house was such as to be rateable occupation, 
in particular, in that from the date of the husband’s removal 
she no longer occupied the house as his wife, but merely as the 
remaining one of two joint occupiers. 

HUMPHREYS, J.—SINGLETON and BiRKETT, J J., agreeing—said 
that the rating authority, in his opinion, had power under s. 5 of 
the Rating and Valuation Act, 1927, to amend the rate-book 
by adding the wife’s name. The master’s order clearly could 
not bind the wife in the absence of either her notice of, or consent 
to it, and therefore could not make her liable for the rates if she 
were not otherwise liable. The effect of that order could not be 
to make the receiver responsible for payment of the rates or 
any other payment not specified init. Someone must, however, be 
liable for the rates. The observations of Lord Russell of Killowen 
in Westminster Corporation v. Southern Railway Company [1936] 


A.C. 511, at p. 529; 80 Sov. J. 671 were applicable having regard 
to the element of permanence in the wife’s occupation derived from 
the long period of it after the husband’s removal. Her position was 
similar to that of any other person who was for a substantial 
period in sole occupation of a house of which no one else could 


be said to be in occupation. The wife was therefore properly 
rated in respect of that occupation. Appeal allowed. 
APPEARANCES : Squibb (Sharpe, Pritchard & Co., for the Town 
Clerk, Scunthorpe); Mrs. E. K. Lane (W. Bains, Scunthorpe). 
[Reported by R. C. Catsurn, Esq., Barrister-at-Law.]} 


ROAD TRAFFIC: DUTY TO REPORT ACCIDENT 
Harding v. Price 
Lord Goddard, C.J., Humphreys and Singleton, JJ. 
30th January, 1948 

Case Stated by Swansea justices 

The appellant was charged with contravening s. 22 (2) of the 
Road Traffic Act, 1930, whereby if, owing to the presence of a 
motor vehicle on a road, an accident occurs whereby damage 
or injury is caused, the driver of the vehicle, if he has not given 
his name and address to anyone under s. 22 (1), must report 
the accident to the police as soon as practicable. The appellant 
driver was driving a vehicle called a mechanical horse with a 
trailer carrying threé tons of paper, when the trailer collided 
with and damaged a stationary motor-car parked close to the 
kerb. By reason of the noise and vibration created by the 
trailer, the driver did not know that an accident had happened. 
He accordingly did not stop, give his name or address to anyone, 
or report the accident to the police. The justices held that 
mens vea was not essential to the offence, and convicted the 
driver, who now appealed. (Cur. adv. vult.). 

Lorp Gopparp, C.J., said that while, since the replacement 
of s. 6 of the Motor Car Act, 1903, by s. 22 of the Act of 1930, 
the prosecution no longer had to prove knowledge, it did not 
follow that the defendant might not prove lack of knowledge 
as a defence. In these days it was more important than ever to 
adhere to the principle which he had stated in Brend v. Wood 
(1946), 62 T.L.R. 462, at p. 463, that, unless a statute clearly 
ruled out mens vea as a constituent part of a crime, the court 
should not find a man guilty of an offence against the criminal 
law unless he had a guilty mind. There was all the difference 
between a statute prohibiting an act and one imposing a duty 
to do something on the happening of a certain event. Unless 
a man knew that the event had happened, how could he carry 
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out the duty imposed? That was the ratio decidendi in Nichols 
v. Hall (1873), L.R. 8 C.P. 322, which was decisive of the present 
case. 

HUMPHREYS and SINGLETON, J J., read concurring judgments. 

Appeal allowed. 

APPEARANCES: Dudley Collard (Kenneth Brown, Baker, Baker, 
for T. B. Bowen, Swansea); H. V. Lloyd-Jones (Mills, Lockyer and 
Co., for Penri Williams, Swansea). 

(Reported by R. C. Catsurn, Esq., Barrister-at-Law.]} 


PROBATE, DIVORCE AND ADMIRALTY 
JUSTICES : ORDER MADE WITHOUT JURISDICTION 
Joseph v. Joseph 
Lord Merriman, P., and Barnard, J. 
17th December, 1947 

Appeal from Monmouthshire (Abergavenny) justices. 

The respondent wife took out a summons complaining of 
her husband’s, the appellant’s, cruelty and wilful neglect to 
maintain her. After a full hearing on the 9th July, 1947, the 
justices found that there was fault on both sides and that there 
was no reason why the parties should not become reconciled, 
asked the probation officer to intervene, and made an interim 
maintenance order in respect of the children only. The probation 
officer’s intervention proved unsuccessful. That matter was 
reported on the 15th October to the bench, which then consisted 
of the same chairman as before, sitting with two different justices. 
The court thereupon made a maintenance order and a separation 
order and granted the wife custody of the children. In his 
statement of reasons, the chairman said that it was considered 
that the evidence given at the first hearing substantiated cruelty 
and wilful neglect to maintain. The husband appealed. 

Lorp MERRIMAN, P., said that by virtue of s. 6 (1) of the 
Summary Jurisdiction (Separation and Maintenance) Act, 
1925, the fact of the justices’ making an interim order at the 
first hearing implied, as a matter of law, that they had not then 
finally determined the matter. Moreover, the justices’ pro- 
nouncement at the first hearing, to say the least, expressed grave 
doubt whether the wife had made out her case. It was not 
competent to the court at the second hearing to hold that her 
case had been substantiated at the first hearing. He (his lordship) 
could not understand how the justices had come to think that they 
had jurisdiction when two of them constituting the bench at 
the second hearing had never heard the evidence in the case. 

BARNARD, J., agreed. 

Appeal allowed. 

APPEARANCES: K. B. Campbell (Gibson & Weldon, for Everett 
and Tomlin, Pontypool). The wife did not appear, and was 
not represented. 

(Reported by R. C. Catsurn, Esq., Barrister-at-Law.) 


WIFE’S REFUSAL TO HAVE CHILDREN: 
CONSIDERATIONS FOR JUSTICES 
Rice v. Rice 
Lord Merriman, P., and Barnard, J. 
17th December, 1947 


Appeal from Bootle justices. 

The relations between the respondent husband and_ the 
appellant, his wife, had deteriorated because, according to the 
husband’s evidence, she refused to bear him a child, and indulged 
in quarrelsome and nagging behaviour. The husband’s petition 
for annulment of the marriage on the ground of the wife’s wilful 
refusal to consummate it and the wife’s cross-petition for annul- 
ment on the same grounds were dismissed, the judge finding 
that neither side had proved the case put forward. The wife 
then complained to the justices of her husband’s desertion 
and wilful neglect to maintain her. The justices accepted the 
husband’s evidence. They found that the wife had refused the 
husband normal complete marital intercourse ; that she refused 
to bear him children; that the chief cause of the matrimonial 
trouble was his thwarted desire for children; that the wife’s 
conduct rendered normal married life impossible; and that 
she was not genuinely prepared to resume cohabitation. They 
therefore dismissed the complaints. The wife appealed. 

Lorp MERRIMAN, P., said that, in view of Baxter v. Baxter 
(1947), 92 Sor. J. 25; 64 T.L.R. 8, the facts found by the justices 
did not mean that the marriage had not been consummated. 
A dictum of Lord Jowitt, L.C., in that case (64 T.L.R., at p. 11) 
was precisely applicable to the present case: the justices had 
rightly directed themselves in the way in which they had con- 
sidered the bearing of the sexual relations between the spouses 
on the question of responsibility for the childless marriage 
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with the resultant discord between the parties, and in holding 
that the wife’s responsibility for that state of affairs disentitled 
her from relief. Nothing in the justices’ reasons depended on 
the correctness or otherwise of Cowen v. Cowen [1946] P. 36 
or Baxter v. Baxter (1947), 63 T.L.R. 169, in the Court of Appeal. 
It was still open to the wife to show herself prepared to resume 
full cohabitation with her husband. Appeal dismissed. 
APPEARANCES: TJayrsh (Bower, Cotton & Bower, for S. B. 
Levin, Liverpool) ; Glyn Burrell (Silverman & Livermore, 


Liverpool). 
[Reported by R. C. Catsurn, Esq., Barrister-at-Law.] 


COURT OF CRIMINAL APPEAL 
MAN’S WORDS ON BEING CHARGED 
R. v. Gerard 
Lord Goddard, C.J., Humphreys and Singleton, JJ. 
19th January, 1948 
Application for leave to appeal from conviction. 


The applicant was convicted at Middlesex Sessions of house- 
breaking. He wasina lorry when a police officer, being suspicious, 
pulled off the sheet covering its contents and found the load to 
consist of a quantity of cases of gin. On his question to the 
applicant what he was doing with the lorry, the applicant at once 
ranaway. He was caught and taken to a police statign. He was 
formally cautioned. He was not, however, invited to make a 
statement. When asked by a police officer, who did not then 
know that the lorry was stolen, whether he wished to say how 
he had come into possession of the lorry, he replied: ‘‘ What 
I have to say, I will say to the court.”” The deputy chairman, 
in summing up, commented on that remark as being curious in a 
man who had not been charged and who said that he had merely 
run away because he had lost his head. That was now alleged 
to constitute misdirection. 

HUMPHREYS, J., giving the judgment of the court, said that the 
deputy chairman’s observation was harmless and reasonable, and 
could not be construed as an invitation to the jury to form an 
opinion adverse to the applicant because he did not then give an 
explanation. The question of comment by a judge on what an 
accused man said on being charged was considered in R. v. Naylor 
{1933} 1 K.B. 685. R. v. Leckey [1944] K.B. 80; 87 Sor. J. 447, 
was the high-water mark of the cases in which a conviction had 
been quashed on account of such a comment by a judge. The 
court would not extend that decision beyond its own or similar 
facts. The present case was quite different, and very much like 
R. v. Tune (1944), 29 Cr. App. Rep. 162. Application refused. 

APPEARANCES: Melville Buckland (James Fellowes). 

[Reported by R. C. CALBuRN, Esq., Barrister-at-Law.] 


PARLIAMENTARY NEWS 


RoyaL ASSENT 


The following Bills received the Royal Assent on 11th 
February :— 

Lonpon County CounciL (IMPROVEMENTS). 

OVERSEAS RESOURCES DEVELOPMENT. 

PrincEss ELIZABETH’s AND DUKE OF  EDINBURGH’S 


ANNUITIES. 
HOUSE OF LORDS 
Read First Time :— 
ATTEMPTED RAPE BILL [H.C.} {6th February. 
SuTTON’s HosPpITAL IN CHARTERHOUSE CHARITY SCHEME 
CONFIRMATION BILL [H.C.] [10th February. 
Read Second Time :— 
CHILDREN Biv [H.L.] {10th February. 
Post OFFICE AND TELEGRAPH (MONEY) BIL [H.C.]} 
[12th February. 
REQUISITIONED LAND AND War Works BILv [H.C.] 
[12th February. 


Royat Marines Biv [H.C.] [12th February. 


HOUSE OF COMMONS 
Read Second Time :— 
Ascot Race Course BILt [H.C.} [9th February. 
CARDIFF CORPORATION (EXTENSION OF TIME) BILL [H.C.] 
[10th February. 
DARWEN CoRPORATION BILL [H.C.] [10th February. 


EGHAM UrsBAN District Councit Britt [H.C.] 
(9th February. 


Gas Bitt [H.C.} [11th.February. 
GREAT YARMOUTH PorT AND HAVEN BILL [H.C.] 
{10th February. 
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RAILWAY CLEARING SYSTEM SUPERANNUATION FuND BILL 
[H.C.] {10th February. 
St. HELENS CORPORATION (ELECTRICITY AND GENERAL 
Powers) BiLv [H.C.] [9th February. 
SHOREHAM HarsBour BILL [H.C.] [9th February. 
UNIVERSITY OF SHEFFIELD (LANDS) BiLt [H.C.] 
[9th February. 
WHITSTABLE URBAN District Councit BILL [H.C.] 
[9th February. 
Read Third Time :— 
ARMY AND AIR Force (WOMEN’S SERVICE) BILL [H.C.}) 
[13th February. 
CINEMATOGRAPH Fits Biv [H.C.] [13th February. 


QUESTIONS TO MINISTERS 
JUDGES’ SALARIES 

Mr. MArLoweE asked the Chancellor of the Exchequer whether 
he will arrange for 40 per cent. of the salaries of His Majesty’s 
judges to be free of tax so that they may carry out their duties 
with dignity and efficiency having regard to the precedent set in 
the case of the Prime Minister’s salary for the same purpose. 

Sir S. Cripps: No, sir. There is no analogy between the salary 
of the Prime Minister and that of His Majesty’s judges. 

Mr. MartowE : Is the right hon, and learned gentleman aware 
that these salaries have remained unchanged since 1832, and that 
comparable salaries of cabinet ministers have increased and there 
have been emoluments and motor cars. Is he aware that a High 
Court judge who recently tried a prisoner at the Old Bailey, 
and released him on bail overnight, found himself sitting in 
the bus with the prisoner going home ? Does not the right hon. 
and learned gentleman think that is a blow to the dignity of the 
High Court ? 

Sir S. Cripps: I am aware of all these facts. 

Captain JoHN CRowDER: Can the Chancellor of the Exchequer 
say why no travelling allowances are given to His Majesty’s 
judges ? 

Mr. FERNYHOUGH : Can the right hon. and learned gentleman 
say whether there is any shortage of manpower in that particular 
profession ? 

Sir S. Cripps: I could not say at the moment. 

[10th February. 


HospPitaLs (UNEXPIRED DEEDS OF COVENANT) 

Mr. Bossom asked the Minister of Health what is to happen 
to the unexpired deeds of covenant to hospitals which are being 
taken over by the Government. 

Mr. J. Epwarps: Like other endowments they will, in the 
case of teaching hospitals, pass to the new Boards of Governors 
and, in the case of non-teaching hospitals, to the Hospital 
Endowments Fund for use at the discretion of the hospital bodies 
for hospital purposes or research. They will not pass to the 
Exchequer. (10th February. 

RENT RESTRICTION. ., 

Mr. SORENSEN asked the Minister of Health, in view of the 
decision of a county court judge that tenants are not protected 
by the Rent Restrictions Act if they share the use of a kitchen and 
bathroom with the landlord, what steps he proposes to take to 
secure protection for tenants in this position and to avoid confusion 
and distress. ° 

Mr. BEvAN : The Ridley Committee on Rent Control considered 
the question of joint user of rooms and made a recommendation 
on the subject which will be borne in mind when legislation to 
amend the Rent Restrictions Act is possible. As I have stated 
there is no early prospect of such legislation. {12th February. 

Jury SERVICE (PAYMENT) 

Mr. BrnG asked the Secretary of State for the Home Department 
whether he is aware that there is general dissatisfaction with the 
present methods of selecting and remunerating juries; and if, 
in consequence, he will seek powers to make new provisions 
regarding the qualifications and payment of jurors. 

Mr. EpE: These questions are receiving consideration, but 
legislation would be needed to alter the existing law, and I[ can 
hold out no prospect that it will be possible for such legislation 
to be introduced in the near future. 

Mr. Binc: Does not my right hon. friend consider it most 
unsatisfactory that, in some cases, jurors can be chosen either for 
their wealth, or even for the number of windows they have in 
their houses ? 

Mr. EpE: Of course, that raises the question of special jurors, 
which is a special case. 

Mr. Hector HuGues: Is it not essential, for the proper 
administration of justice, that this problem should be settled 
immediately ? {12th February. 
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PoLes (NATURALISATION) 


Mr. Heatucoat Amory asked the Secretary of State for the 
Home Department when the Government intend to offer British 
nationality to those Poles who fought with us in the war and wish 
to make their homes permanently in this country. 

Mr. Epe: I have hitherto been prevented from taking up these 
cases by the necessity of dealing first with the heavy arrears of 
naturalisation work. In the metropolis, the arrears are still 
substantial, but elsewhere they have been overtaken ; and I am 
now making preparations to deal with applications from those 
Poles who have the statutory qualifications, have passed through 
the Resettlement Corps and have been for a year in work. A 
detailed announcement will be made at an early date as to the 
procedure to be followed by such applicants, and I would ask 
that, in the meantime, applications should not be submitted to 
my Department, as premature applications will result in delays. 

[12th February. 
MARRIAGE LAW 


Replying to Mr. Cotiins, the Home SECRETARY said that he 
would not introduce legislation to legalise marriage to a divorced 
wife’s sister and other marriages of similar affinity. He was 
informed that there was no strong body of opinion behind the 
demand. [12th February. 


RECENT LEGISLATION 


STATUTORY INSTRUMENTS, 1948 


Acquisition of Land (Claims for Adjustment of 
Compensation for War Damaged Land) Regulations, 
1948. February 5. 

Acquisition of Land (Claims for Adjustment of Com- 
pensation for War Damaged Land) (Scotland) 
Regulations, 1948. February 5. 

Act of Sederunt (Exchange Control 
Rules), 1948. January 31. 

Aliens (Employment) (Polish Resettlement Forces) 
Order, 1948. February 9. 

Aliens (Restriction) (Polish Resettlement Forces) 
Direction, 1948. February 6. 

Electricity (Vesting Date) Order, 1948. February 6. 

Electricity (Vesting of Assets) Kegulatious, 1948. 
February 11. 

Exchange Control (Authorised Dealers) Order, 1948. 
February 9. 

Exchange Control (Authorised Depositaries) Order, 
1948. February 9. 

No. . Exchange Control (Payments) (China and Formosa) 
Order, 1948. February 9. 

No. 220. Exchange Control (Payments) (Japan) Order, 1948. 
February 9. 

No. . Personal Injuries (Civilians) (Amendment) Scheme, 
1948. February 6. 

[Any of the above may be obtained from the Publishing Department, 

S.L.S.S., Ltd., 88/90, Chancery Lane, London, W.C.2.] 
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NOTES AND NEWS 


Professional Announcement 


As from the Ist January, 1948, the firm of Townsend, 
Calderwood & Story, solicitors, 42 Cricklade Street, Swindon, 
Wilts, have taken into partnership Mr. Alan John Harrington, 
who has been associated with them for some time. The practice 
will be carried on under the style of ‘‘ Townsends ”’ at the same 
address, the telephone number remaining Swindon 2642 (3 lines). 


Honours and Appointments 

The King has approved the appointment of Judge BENJAMIN 
ORMEROD to be a Commissioner of Assize on the Northern Circuit. 

The Lord Chancellor has appointed Mr. SyDNEY GEORGE 
TuRNER, K.C., and the Hon. W. HoLLanp-HIBBERT, a chartered 
land agent and past president of the Land Agents’ Society, to be 
members of the General Claims Tribunal in the place of Mr. G. T. 
Hutchinson, M.C., deceased, and Sir Ernest Harvey, Bart., 
K.B.E., who has resigned. 

THE SOLICITORS’ LAW STATIONERY SOCIETY, LTD. 

Mr. J. F. Burrell, of Messrs. Farrer & Co., has been elected a 
director of the Solicitors’ Law Stationery Society, Ltd., in place 
of the late Lord Hemingford. 
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Notes 


The next General Quarter Sessions of the Peace for the Boroug 
of Walsall will be held at the Guildhall, Walsall, on Thursday, 
11th March, at 10 a.m. 

A meeting of the United Law Society was held in the Barriste 
Refreshment Room, Lincoln’s Inn, on Monday, 9th February, 
1948 (Mr. F. R. McQuown in the chair). The motion was “ That 
this House would welcome a return to the ‘ Naughty Nineties’,’”” 
The chairman gave his casting vote in favour of the motion, 
There was an attendance of nineteen. 


An Ordinary Meeting of the Medico-Legal Society will be held” 
at Manson House, 26 Portland Place, W.1 (Tel. LANgham 2127), © 
on Thursday, 26th February, 1948, at 8.15 p.m., when a Paper” 
will be read by Professor Dame A. Louise McIlroy, D.B.E., M.D., > 
LL.D., D.Sc., F.R.C.P., F.R.C.O.G., on ‘‘ The Obstetrician and 7 
Gynzcologist as a Witness in the Courts.” 


At the annual meeting of the Merthyr Tydfil and Aberdare 
Law Society, held on 5th February, Mr. J. E. Taylor was elected 
President in succession to Mr. W. J. Canton, D.L., LL.B., who 
has been Hon. Secretary of the Society for sixteen years. 
Mr. Taylor was admitted in 1910 and has since practised at 
Merthyr Tydfil. Mr. Taliesin Griffiths was re-elected as Hon. 
Treasurer, with Mr. Canton as Hon. Secretary. 


The usu4? monthly meeting of the directors of the Law” 
Association was held on 2nd February, 1948, with Mr. T. L. 
Dinwiddy in the chair. The other directors present were Messrs, | 
C. A. Dawson, Ernest Goddard, H. T. Traer Harris, G. D. Hugh 
Jones, William Winterbotham and the secretary, Mr. Andrew % 
H. Morton. The sum of £109 was voted in relief of deserving 
applicants, other general business was transacted and new ™ 
members were elected. 

At a meeting of the Law Students’ Debating Society, held 
at The Law Society’s Court Room, on Tuesday, 3rd February, 
1948 (chairman, Mr. P. H. North Lewis), the subject for debate ~ 
was: “ That this House welcomes the decision of the United 7 
Nations Organisation to create Jewish and Arab States in- 
Palestine.” Mr. Saul Myer (representing the Jewish Agency for - 
Palestine) opened in the affirmative. Mr. Yusuf Zabalani — 
(representing the Arab Office) opened in the negative. The motion 
was lost by thirteen votes, there being twenty-four members and 
fifteen visitors present. 

Wills and Bequests 

Mr. J. C. Thorowgood, solicitor, of Reading, left £12,718, 

with net personalty £11,939. 


COURT PAPERS 


SUPREME COURT OF JUDICATURE 
HILARY SITTINGS, 1948 
COURT OF APPEAL AND HIGH COURT OF JUSTICE 
CHANCERY DIVISION 
Rota OF REGISTRARS IN ATTENDANCE ON Group A — 
EMERGENCY APPEAL Mr. Justice Mr. Justice © 
Rota Court I VAISEY ROXBURGH 
Business 
as listed 
Mr. Hay 
Farr 
Blaker 
Andrews 
Jones 
Reader 
Group B 
Mr. Justice Mr. Justice 
JENKINS HARMAN 
Business 
as listed 
Mr. Andrews 
Jones 
Reader 
Hay 
Farr 
Blaker 


Date 
Witness 


Mr. Reader 
Hay 
Farr 
Blaker 
Andrews 
Jones 


Mr. Reader 
Hay 
Farr 
Blaker 
Andrews 
Jones 


Mr. Farr 
Blaker 
Andrews 
Jones 
Reader 
Hay 

Group A 
Mr. Justice Mr. Justice 
Wynn Parry ROMER 


Mon., Feb. 
2S, 
Wed., x 
Thurs., 
Fri., ss 
Sat., 


Date 
Non-Witness 


Mr. Blaker 
Andrews 
Jones 
Reader 
Hay 
Farr 


Witness 
Mr. Farr 
Blaker 
Andrews 
Jones 
Reader 
Hay 


Non-Witness 
Mr. Jones 
Reader 
Hay 
Farr 
Blaker 
Andrews 


Mon., Feb. 
are 
Wed., ss 
Thurs., 
Fri., a 
Sat., Me 
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